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II

American Arbitration Association
Resolution Services Worldwide

Real Estate Industry Rules ARBITRATION RULES
(ENTER THE NAME OF THE APPLICABLE RULES)

Demand for Arbitration

MEDIATION: If you would like the AAA to contact the other parties and attempt to arrange mediation, please check this bai. fjThere is no additional administrative fee for this service.
Name of Respondent
Gordon Residential Holdings, LLC

Name of Representative (if known)
Michael L. Zupan

Address:
do Registered Agent William T. Freyvogel

Name of Firm (if applicable):
Mercer Trigiani LLP

8200 Greensboror Drive, Suite 325
Representative's Address
112 South Alfred Street

City
McLean

State
VA

Zip Code
22102

City
Alexandria

State
VA

Zip Code
22314

Phone No. Fax No. Phone No.
703-837-5000

Fax No.
703-837-5001

Email Address: Email Address:
Michael.Zupan@mercertrigiani.com

The named claimant, a party to an arbitration agreement dated 11.10.75
Arbitration Rules

and Order of 11.23.11 , which provides for arbitration under the
of the American Arbitration Association, hereby demands arbitration.

brings a declaratory judgment action against the Respondent. See attached

THE NATURE OF THE DISPUTE
First Owners' Association of Forty Six Hundred Condominium, Inc. ("FOA")
Complaint setting forth the particulars of FOA's claims.

Dollar Amount of Claim $0.00 Other Relief Sought: Attorneys Fees Interest
Arbitration Costs Punitive/ Exemplary 81 Other Declaratroy Judg

Amount Enclosed $3,350.00 In accordance with Fee Schedule: Flexible Fee Schedule 13 Standard Fee Schedule

I

PLEASE DESCRIBE APPROPRIATE QUALIFICATIONS FOR ARBITRATOR(S) TO BE APPOINTED TO HEAR THIS DISPUTE:
Experience with the Virginia Condominium Act (Va. Code Section 55-39, et seq.), condominium documents, and the governance of CondominiumAssociations.

Hearing locale Wash. D.C. Regional Office (check one) fi4 Requested by Claimant Locale provision included in the contriact

Estimated time needed for hearings overall:

hours or zoo days

)Type of Business: Claimant Board of condomiun owners' associatbn

Respondent unit owner

Is this a dispute between a business and a consumer? Yes El No
Does this dispute arise out of an employment relationship? Yes El No
If this dispute arises out of an employment relationship, what was/is the employee's annual wage range? Note: This question is required
by California law. Less than $100,000 0 $100,000 - $250,000 Over $250,000

1

You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American ArbitratiOn
Association with a request that it commence administration of the arbitration. The AAA will provide notice ofyour opportunity
to file an answering statement.

Si atur (may e 'gried by a.representative) Date:
t

ka ttlkk

Name of Representative
Michael S. Dingman

Name of Claimant
First Owners' Association of Forty Si Hundred Condominium, Inc.

Name of Firm (if applicable)
Reed Smith LLP

!Address (to be used in connection with this case):
4600 Duke Street

Representative's Address:
3110 Fairview Park Drive, Suite 1400

City
Alexandria

State
VA

Zip Code
22304

City
Falls Church

State
VA

Zip Code
222042

Phone No.
703-751-4600

Fax No.
703.823-2429

Phone No.
703-641-4323

Fax No.
703-641-4340

Email Address:
mdingman@reedsmith.com

Email Address:
mdingrnan@reedsmith.corn

To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as provided Or in theRules, to Case Filing Services at 1101 Laurel Oak Road, Suite 100, Voorhees, NJ 08043. Send the original Demand to the Respondent.
Please visit our website at www.adr.org if you would like to file this case online. AAA Case Filing Services can be reached at 877-495-4185
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA

)
FIRST OWNERS' ASSOCIATION OF )
FORTY SIX HUNDRED CONDOMINIUM, INC., )

)
Plaintiff, )

)
v. ) Civil Casg No.

)
GORDON RESIDENTIAL HOLDINGS, LLC, )
Serve: William T. Freyvogel, Registered Agent )

8200 Greensboro Drive )
Suite 325 )
McLean, Virginia 22102 )

)
Defendant. )

)

COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff, First Owners' Association of Forty Six Hundred Condominium, Inc. ("FOA"),

by counsel, pursuant to Virginia Code § 8.01-184, et seq. , seeks declaratory judgment against

Defendant, Gordon Residential Holdings, LLC ("Gordon Residential"), and in support thereof

states as follows:

1. Forty Six Hundred Condominium is a mixed-use condominium located at 4600

Duke Street in Alexandria, Virginia that is comprised of over 400 units and that was created in

1975 pursuant to the Declaration attached as Exhibit 1 to this Complaint (the "Condominium").

2. FOA is a Virginia non-stock corporation formed pursuant to the requirements of

the condominium instruments and § 55-79.73A of the Virginia Condominium Act to oversee the

management of the Condominium as its unit owners' association.

EXHIBIT

Case 09-18086-RGM    Doc 649    Filed 08/08/13    Entered 08/08/13 11:06:49    Desc Main
 Document      Page 5 of 161



3. Gordon Residential is a Virginia limited liability company that owns one unit in

the Condominium known as unit 1518 which it acquired from Gordon Properties, LLC on

August 7, 2008.

4. Gordon Properties, LLC is a Virginia limited liability company that owns

approximately 38 units in the Condominium.

5. Bryan Sells is the managing member of both Gordon Properties, LLC and Gordon

Residential.

6. At least some of the members of Gordon Residential are also members of Gordon

Properties, LLC.

7. Pursuant to Article IV, Section 2 of FOA's Bylaws, attached as Exhibit 2, FOA

holds its annual meeting on the first Wednesday of each October. One of the purposes of the

annual meeting, assuming the required quorum is attained, is the election of members of FOA to

serve on FOA's Board of Directors.

8. FOA has scheduled its 2011 annual meeting for October 5, 2011 at which, if a

quorum is attained, the Board of Directors will be elected. Gordon Residential has identified

five candidates to run for election to FOA's Board of Directors. The five candidates are Deneta

Sells, Moneta Howard, Eliza Langdon, Brandy Greenwell and Nick Greenwell. Gordon

Residential maintains that they are all officers of Gordon Residential.

9. Deneta Sells is the wife of Bryan Sells.

10. Brandy Greenwell is the sister of Bryan Sells and is a member of Gordon

Properties, LLC.

-2 -
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11. On March 26, 2009, FOA's Board of Directors adopted Policy Resolution No.

2009-03, attached as Exhibit 3, to bring together and to clarify the requirements for service on

the Board of Directors already contained in the Condominium Act and the condominium

instruments. The resolution states, in part, that a member of FOA, either a natural or non-natural

person, may have only one position or one representative on FOA's Board of Directors at any

given time. Therefore, for example, a non-natural entity such as Gordon Residential is entitled to

one representative on the Board of Directors, assuming that person is elected pursuant to the

Bylaws of FOA.

12. The portion of Policy Resolution No. 2009-03 providing that a member may only

have one position on FOA's Board of Directors is simply a restatement of the requirements of

provisions of the Virginia Condominium Act and FOA's Bylaws defining a member and unit

owner.

13. Article Ili, "Membership," Section 1 of FOA's BylaWs, "Members" states:

"Every person, group of persons, corporation, trust or other legal entity, or any combination

thereof, which owns a condominium unit within the condominium project shall be a member of

the owners association . . . ." This provision makes clear that a non-natural person (such as a

limited liability company) or group of persons is deemed a single unit owner or member.

14. Article V "Directors," Section 1 of FOA's Bylaws, "Numbers and Qualification"

states: "The affairs of the Owners' Association shall be governed by the Board of Directors

(hereinafter sometimes referred to as "Board of Directors") composed of at least seven (7)

natural persons who shall (after the first annual meeting of members) be members of the

Owners' Association. At least one of the Directors, but not more than two, shall be owners of

Commercial Condominium Units . . ."

-3 -
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15. Section 55-79.78B of the Virginia Condominium Act states: "If the condominium

instruments provide that any officer or officers must be unit owners, then notwithstanding the

provisions of subsection (a) of Section 55-79.50, the term "unit owner" in such context shall,

unless the condominium instruments otherwise provide, be deemed to include, without

limitation, any director, officer, partner and/or trustee of any person which is, either alone or in

conjunction with another person or persons, a unit owner." In short, this provision provides,

consistent with the provisions of FOA's Bylaws, that a non-natural person or a group of persons

who own a unit are deemed a single unit owner.

16. Gordon Residential is running five of its officers and/or members who are

intended to serve simultaneously on the Board of Directors, assuming they obtain the requisite

votes at the upcoming annual meeting. In other words, upon information and belief, it is Gordon

Residential's position that although it owns a single residential unit, because it is a non-natural

person, it is entitled to seek five seats on FOA's Board of Directors.

17. It is FOA's position that the Declaration and Bylaws of FOA, as well as the

Condominium Act, as set forth in Policy Resolution No. 2009-03, limit Gordon Residential to

one representative on the Board of Directors at any given time. It is FOA's position that a

"member" of FOA, whether a natural or non-natural person, is entitled to only one seat on FOA's

Board of Directors at any given time.

18. Members of FOA have asked FOA's Elections Committee and individual Board

members whether Gordon Residential is entitled to have five people hold positions on FOA' s

Board of Directors.

19. There is a justiciable controversy between FOA and Gordon Residential regarding

the issue of whether Gordon Residential is entitled to have five representatives sit on FOA's

-4-
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Board of Directors and whether a single member can have multiple representatives on FOA's

Board of Directors. Resolution of this issue is critical to the upcoming 2011 annual meeting

because more than a dozen candidates are running for election to the Board of Directors and

whether Gordon Residential is entitled to five seats on the Board of Directors will directly

impact those candidates and may affect the results of the election of FOA' s Board of Directors.

20. Policy Resolution No. 2009-03 further states that entities who are "affiliated" as

defined in the Policy Resolution may only collectively have one representative on FOA's Board

of Directors at any given time. The purpose of this portion of Policy Resolution No. 2009-03 is

to prevent any member owning more than one unit from doing indirectly what it could not do

directly, effectively making an "end run" around the requirements of FOA's condominium

instruments, and the Virginia Condominium Act, that limit a member of FOA to one seat on the

Board of Directors at any given time.

21. The FOA Board of Directors has authority pursuant to Article V, Section 3 of

FOA's Bylaws to promulgate resolutions necessary for the administration of FOA'saffairs.

Article V, Section 3 of FOA's Bylaws states: "The Board of Directors shall have all the powers

and duties necessary for the administration of the affairs of the owners' association and the

condominium project and may do all acts and things as are not by law or by these Bylaws

directed to be exercised and done by the members."

22. The portion of Policy Resolution 2009-03 limiting "affiliates" to one seat on

FOA's Board of Directors at any given time was implemented by FOA' s Board of Directors to

ensure that no single entity or group of related entities could dominate the Board of Directors and

prevent representation of a wide range of interests of the over 400 unit owners. Otherwise, a

member owning more than one unit could circumvent this limitation by conveying units to

-5 -
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related entities. Such a subterfuge would defeat these limitations and is properly prohibited by

Policy Resolution No. 2009-03.

23. Gordon Properties, LLC has owned in excess of 40 units at the Condominium and

currently owns approximately 38 units. On November 6, 2009 Gordon Properties, LLC

conveyed one of its units at the Condominium to its managing member, Bryan Sells. On August

7, 2008 Gordon Properties, LLC conveyed one of its residential units to Gordon Residential.

24. The conveyance by Gordon Properties, LLC of units to Bryan Sells individually

and to Gordon Residential was a subterfuge to evade the limitation set forth in FOA's

condominium instruments, and the Virginia Condominium Act, limiting a member to one seat on

FOA's Board of Directors at any given time. There was no commercial or business reason for

these conveyances; they were simply undertaken to evade the limitation of one member/one

representative on FOA's Board of Directors.

25. Gordon Properties, LLC is running a candidate for FOA's Board of Directors,

Lindsay Wilson. Bryan Sells is running as an individual for election to FOA's Board of

Directors. Gordon Residential has nominated five individuals to run for positions on FOA's

Board of Directors. Thus, these affiliated persons are seeking every seat on FOA's seven-

member Board of Directors.

26. Upon information and belief, Gordon Residential has taken the position that

Policy Resolution No. 2009-03 is invalid and unenforceable, including the provisions limiting

affiliates to one seat on FOA's Board of Directors at any given time.

27. It is FOA's position that Policy Resolution No. 2009-03 is valid in its entirety,

including the provisions limiting affiliates to one seat on FOA's Board of Directors at any given

time.

- 6 -
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28. There is a justiciable controversy between FOA and Gordon Residential regarding

the validity of Policy Resolution No. 2009-03, including the provisions limiting affiliates to one

seat on FOA's Board of Directors at any given time. It is critical to resolve this controversy

prior to the 2011 annual meeting because the resolution of this issue will impact which

candidates may be elected to and may serve on FOA's Board of Directors. If this issue is not

resolved and multiple directors are elected by one member or affiliated group, it could call into

question the validity of the Board of Directors and any actions taken by that Board.

WHEREFORE, Plaintiff, First Owners' Association of Forty Six Hundred Condominium,

Inc. respectfully requests that this Court enter declaratory judgment in its favor and against

Gordon Residential Holdings, LLC declaring the following:

A. The condominium instruments establishing the Condominium, and the Virginia

Condominium Act, limit a member of FOA to one seat on FOA's Board of Directors at any

given time and, therefore, Gordon Residential may have only one representative serve on FOA's

Board of Directors at any given time;

B. Policy Resolution No. 2009-03 was validly enacted by FOA and is enforceable

and binding in its entirety;

C. Gordon Residential may not have a representative serve on FOA's Board of

Directors if Bryan Sells, individually, or a representative of Gordon Properties, LLC, is elected

to serve on FOA's Board of Directors; and

D. That the Court make such further and additional declarations, and provide such

additional remedies, as are just and necessary.

-7 -
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FIRST OWNERS' ASSOCIATION OF FORTY
SIX HUNDRED CONDOMINIUM, INC.
By Counsel

REED MITH LLP

-14&146/71/---
chael S. Dingman (VSB # 3003

obert M. Diamond (VSB # 16036)
Helenanne Connolly (VSB # 70911)
3110 Fairview Park Drive
Suite 1400
Falls Church, Virginia 22042
Telephone: 703-6414200
Facsimile: 703-641-4340
Email: mdingman@reedsrnith.com

US ACTIVE-107275242.2
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA

FIRST OWNERS' ASSOCIATION OF )
FORTY SIX HUNDRED CONDOMINIUM, INC., )

)
Plaintiff, )

)
v. ) Civil No. CL 2011 00 4411

)
GORDON RESIDENTIAL HOLDINGS, LLC )

)
Defendant. )

ORDpR

THIS CASE CAME before the Court on October 26, 2011, upon the Motion to Stay All

Proceedings and to Compel Arbitration Bled by Defendant Gordon Residential Holding, LLC;

and

UPON CONSIDERATION of the Motion to Stay All Proceedings and to Compel

Arbitration and supporting memoranda, Plaintiff's Opposition to Motion to Stay All Proceedings

and to Compel Arbitration, and the oral argument of counsel;

IT APPEARING that Defendant's Motion should be granted in part and denied in part, as

set forth in the Court's November 1, 2011 letter opinion, a copy of which is attached hereto.

IT IS THEREFORE ORDERED that the part of Defendant's Motion seeking to compel

arbitration be and hereby is granted, and the parties are directed to arbitrate all matters raised in

the Complaint pursuant to Article XVII, Section 8 of the Bylaws of First Owners' Association of

Forty Six Hundred Condominium, Inc.

IT IS FURTHER ORDERED that all further proceedings in the Circuit Court are stayed,

except that the Preliminary Injunction entered by the Court on October 3, 2011, shall remain in

full force and effect until further Order of the Court.

KY._ ..MIT- t7.'. :. k'llifirs'...iikge.7.:1
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IT IS FURTHER ORDERED that Plaintiff First Owners' Association of Forty Six

Hundred Condominium, Inc. shall commence such arbitration by December 16, 2011, and if

arbitration is not commenced by December 16, 2011, the Preliminary Injunction is dissolved.

2l
ENTERED this A U day ofNovember 2011.

LO1
Honorable LisaeKemler, Judge,
Alexandria Circuit Court

SEEN AND OBJECTED TO WITH RESPECT TO THAT PART OF THE COURT'SRULING AND ORDER THAT MAINTAINS THE PRELIMINARY INJUNCTION INEFFECT, FOR THE REASONS STATED IN THE MOTION, THE MEMORANDUM,AND IN ORAL ARGUMENT:

MERCERTRIGIANI LLP

4 .../tV
avid S. Mercer (V B # )

Michael L. Zupan (VS # 24962)
112 South Alfred Street
Alexandria, Virginia 22314
Tel: 703-837-5000
Fax: 703-837-5001
Counsel for Gordon Residential Holdings, LLC

SEEN AND OBJECTED TO AS TO THE COURT'S RULING GRANTING THESTAY AND COMPELLING ARBITRATION:

REED SMITH LLP

t.
Michael Dingman ( -.(7# 300 a/ &MAW"-
Helenanne Connolly MB # 70911)
3110 Fairview Park Drive
Suite 1400
Falls Church, Virginia 22042
Fax: 703-641-4340
Counsel for First Owners' Association of Forty
Six Hundred Condominium, Inc.

2
#64311
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Circuit C of Ole

Judges

DONALD M. HADDOCK

LISA DONDAREFF KEMLER

NOLAN D. DAWKINS

November 1, 2011

Michael S. Dingman, Esquire
REED SMITH LLP
3110 Fairview Park Drive, Suite 1400
Falls Church, VA 22042

Michael Zupan, Esquire
Mercer Trigiani
112 South Alfred Street
Alexandria, VA 22314

Re: First Owners' Association of Forty Six Hundred Condominium, Inc.
v. Gordon Residential Holdings, LLC, Civil Case No.: CL11004411

Counsel:

Courthouse
520 King Street

Aleitoadries Virgirdo
22314-3164

(703) 7464123

Before the Court is the motion of Defendant Gordon Residential Holdings, LLC ( "RCH")
to stay all proceedings and to compel arbitration, and the opposition thereto filed by Plaintiff
First Owners' Association of Forty Six Hundred Condominium, Inc. After hearing argument on
the motion and opposition, the Court took the matter under advisement. Upon further
consideration of the applicable provisions of the Condominium Act (Virginia Code § 55-79.39,
et seq.), the condominium instruments, pertinent case law, the parties' memoranda and
arguments, the Court grants RCH's motion to compel arbitration and stay the proceedings in this
matter, but continues the Preliminary Injunction issued on October 3, 2011, until further order of
the Court.

Counsel are directed to prepare an Order consistent with the rulings in this letter, to
which counsel may note any objections, endorse the same and submit it to the Court for entry
with seven (7) days hereof.

Very truly yours,

Lisa B. Kemler
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VIRGINIA:

IN THE CIRCUIT C

FIRST OWNERS' ASSOCIATIO
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v.
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Defendant.

THIS CASE CAME before
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UPON CONSIDERATIO
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IT IS FURTHER ORDE that Plaintiff Pint Owners' Association of Forty Six

Hundred Condominium, Inc. shall mtnence such arbitration by December 16, 2011, and if
arbitration is not commencedby Dot mber 16, 2011, the Preliminary Injunction is dissolved.

ENTERED this day of ovember 2011.

SEEN AND OBJECTED TO
RULING AND ORDER THAT
EFFECT, FOR THE REASONS ST
AND IN ORAL ARGUMENT:

MF,RCERTRIGIANI LLP

Honorable Lisa B. Kemler, Judge,
Alexandria Circuit Court

RESPECT TO THAT PART OF THE COURT'S
AIMS THE PRELIMINARY INJUNCTION IN

TED IN THE MOTION, THE MEMORANDUM,

David S. Mercer (VSB # 13323)
Michael L. Zupan (VSB # 24962)
112 South Alfred Street
Alexandria, Virginia 22314
Tel: 703-837-5000
Fax: 703-837-5001
Couttsel for Gordon Residential Ho

SEEN AND OBJECTED TO AS
STAY AND COMPELLING ARB

REED S L.1.2

ings, LLC

TO THE couRrs RULING GRANTING THE
TION:

micz Dingman (VSB # 30031)
Hel I oe Connolly (VSB # 70911
3110 Fairview Park Drive
Suite 1400
Falls Church, Virginia 22042
Fax: 703-641-4340
Counsel far First Owners'Associati
Six Hundred Condominium, Inc.

464311

n of Forty

2
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FIRST OWNERS' ASSOCIATION

BOARD OF DIRECTORS

ADMINISTRATIVE RESOLUTION NO. 2012-02

"APPOINTING SPECIAL LITIGATION COMMITTEE"

RECITALS

WHEREAS:

A. The First Owners' Association, Inc. ("FOA" or the "Association") is engaged in
pending litigation and arbitration with Gordon Properties LLC ("Gordon Properties")
and Gordon Residential Holdings LLC ("Gordon Residential"), each of which is a
member of the Association, and with Condominium Services, Inc. ("CSI"), a former
managing agent of the Association.

B. The United States Bankruptcy Court for the Eastern District of Virginia has found
that the Association, acting through its former Board of Directors, willfully violated
the United States Bankruptcy Code by denying Gordon Properties its right to vote at
FOA's 2010 annual meeting. See Gordon Properties, LLC v. First Owners'
Association of Forty Six Hundred Condominium, Inc. (In re Gordon Properties, LLC)
460 B.R. 681 (Bankr. E.D. Va. 20) I).

C. The individual members of FOA's former Board of Directors are the defendants in a
pending lawsuit brought against them by Gordon Properties.

D. Two members of FOA's current Board of Directors, Lucia Hadley and F.J. Pepper,
are among those individual members of FOA's former Board of Directors who have
been sued by Gordon Properties and whose conduct, together with other members of
FOA's former Board of Directors, was found to be a willful violation of law.

E. Four other members of FOA's current board of directors, Elizabeth Greenwell,
Dennis Howland, Bryan Sells, and Lindsay Wilson, are affiliated with Gordon
Properties, Gordon Residential, and CSI.

F. Under Article V, Section 3 of the Association's Bylaws, the Board of Directors has
all the powers and duties necessary for the administration of the affairs of the
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Association and the condominium project and may do all such acts and things as are
not reserved to the members.

G. Under Article VI, Section 4 of the Association's Bylaws, the President has the power
to appoint committees from among the membership from time to time as he may, in
his discretion, is appropriate to assist in the conduct of the affairs of the Association.

H. The Board of Directors has determined that it would be desirable and in the best
interests of the Association and its members to create a committee (the "Special
Litigation Committee") of disinterested persons to assist the Board with respect to all
pending litigation and arbitration involving FGA, its current and former Board
members, Gordon Properties, Gordon Residential, and CSI (collectively, the
"Litigation").

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Board of Directors hereby creates the Special Litigation Committee.

2. The Board appoints Betty Gilliam, Alec Zoghaib, and Jane Brungart to serve as
members of the Special Litigation Committee, The Board finds that each member of
the committee is a disinterested person with respect to the Litigation. In the event of
any vacancy on the Special Litigation Committee, the President is authorized to
appoint a replacement who is a disinterested person with respect to the Litigation.

3. The Board of Directors delegates to the Special Litigation Committee all the Board's
power and authority to investigate and determine the Association's position with
respect to the Litigation. In so doing, the Special Litigation Committee shall act in
the best interests of the Association as a whole and not in the interest of any
individual member or group of members.

4. The Board authorizes the Special Litigation Committee to select and engage one or
more special litigation counsel to represent and advise the committee and to otherwise
assist the committee in carrying out its responsibilities under this resolution;

provided, however, that any counsel so engaged may not have represented any party
to the Litigation at any time after July 1, 2006.

5. The Board authorizes the Special Litigation Committee to select and engage such
other consultants, advisors, and agents as the committee deems necessary or advisable
in connection with fulfilling its responsibilities under this resolution.

2
89

Case 09-18086-RGM    Doc 649    Filed 08/08/13    Entered 08/08/13 11:06:49    Desc Main
 Document      Page 21 of 161



6. The Board authorizes the Special Litigation Committee to enter into such engagement
agreements and other contracts as the committee deems necessary or advisable with
respect to the retention and compensation of such counsel, consultants, advisors,
agents, and accountants; that the Association is authorized to pay, and shall pay, all
reasonable fees, expenses, and disbursements of such counsel, consultants, advisors,
agents, and accountants; that any such engagement agreement or other contract is
approved, ratified and adopted by the Board ofDirectors; and that the officers of the
Association are hereby authorized and directed to execute and deliver, in the name
and on behalf of the Association, any such engagement agreement or other contract.
In so doing, the Special Litigation Committee shall act at all times in a fiscally
responsible manner.

7. The Board hereby authorizes and directs the directors, officers, employees,
accountants, and advisors of the Association to assist the Special Litigation
Committee and provide to the committee, each member thereof, and any such
counsel, consultant, advisor, agent, or accountant, and their designees, such
information and material to the extent requested by the Special Litigation Committee,

8. The Board hereby authorizes the officers of the Association to take all such actions
and to perform any and all acts (including execution, filing, and delivery of any and
all instruments and documents) that they deem necessary or appropriate to effectuate
the purpose and intent of this resolution.

3
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RESOLUTION ACTION SHEET

Administrative Resolution No.: 2012-02

President Bryan Sells

Vice President Elizabeth Greenwell

Secretary Lucia Hadley

Director Dennis Howland

Director Dr. F.J. Pepper

Director Lindsay Wilson

Director Alex Zoghaib

YES NO ABSTAIN

Adopted by the Board of directors on this /-,1-1'Clay of -Z.--/vU , 2012

Attest: Date: ro/ica j42.

Se&eta ry(-
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FIRST OWNERS' ASSOCIATION

BOARD OF DIRECTORS

ADMINISTRATIVE RESOLUTION NO. 2012-03

"APPOINTING SPECIAL LITIGATION COMMITTEE"

RECITALS

WHEREAS:

A. The First Owners' Association, Inc. ("FOA" or the "Association") is engaged in
pending litigation and arbitration with Gordon Properties LLC ("Gordon Properties")
and Gordon Residential Holdings LLC ("Gordon Residential"), each of which is a
member of the Association, and with Condominium Services, Inc. ("CSI"), a former
managing agent of the Association.

B. The United States Bankruptcy Court for the Eastern District of Virginia has found
that the Association, acting through its former Board of Directors, willfully violated
the United States Bankruptcy Code by denying Gordon Properties its right to vote at
FOA's 2010 annual meeting. See Gordon Properties, LLC v. First Owners'
Association of Forty Six Hundred Condominium, Inc. (In re Gordon Properties, LLC)
460 B.R. 681 (Bankr. E.D. Va. 2011).

C. The individual members of FOA's former Board of Directors are the defendants in a
pending lawsuit brought against them by Gordon Properties,

D. Two members of FOA's current Board of Directors, Lucia Hadley and F.I. Pepper,
are among those individual members of FOA's former Board of Directors who have
been sued by Gordon Properties and whose conduct, together with other members of
FOA's former Board of Directors, was found to be a willful violation of law.

E. Four other members of FOA's current board of directors, Elizabeth Greenwell,
Dennis Howland, Bryan Sells, and Lindsay Wilson, are affiliated with Gordon
Properties, Gordon Residential, and CSI.

F. Under Article V, Section 3 of the Association's Bylaws, the Board ofDirectors has
all the powers and duties necessary for the administration of the affairs of the
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Association and the condominium project and may do all such acts and things as are
not reserved to the members.

G. Under Article VI, Section 4 of the Association's Bylaws, the President has the power
to appoint committees from among the membership from time to time as he may, in
his discretion, is appropriate to assist in the conduct of the affairs of the Association.

H. The Board of Directors has determined that it would be desirable and in the best
interests of the Association and its members to create a committee (the "Special
Litigation Committee") of disinterested persons to assist the Board with respect to all
pending litigation and arbitration involving FOA, its current and former Board
members, Gordon Properties, Gordon Residential, and CSI (collectively, the
"Litigation").

NOW, THEREFORE, BE IT RESOLVED THAT:

. The Board of Directors hereby creates the Special Litigation Committee.

2. The Board appoints Betty Gilliam, Alec Zoghaib, and Jane Brungart to serve as
members of the Special Litigation Committee. The Board finds that each member of
the committee is a disinterested person with respect to the Litigation. In the event of
any vacancy on the Special Litigation Committee, the President is authorized to
appoint a replacement who is a disinterested person with respect to the Litigation.

3. The Board of Directors delegates to the Special Litigation Committee all the Board's
power and authority to investigate and determine the Association's position with
respect to the Litigation. In so doing, the Special Litigation Committee shall act in
the best interests of the Association as a whole and not in the interest of any
individual member or group of members.

4. The Board authorizes the Special Litigation Committee to select and engage one or
more special litigation counsel to represent and advise the committee and to otherwise
assist the committee in carrying out its responsibilities under this resolution;
provided, however, that any counsel so engaged may not have represented any party
to the Litigation at any time after July I, 2006.

5. The Board authorizes the Special Litigation Committee to select and engage such
other consultants, advisors, and agents as the committee deems necessary or advisable
in connection with fulfilling its responsibilities under this resolution.

15
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6. The Board authorizes the Special Litigation Committee to enter into such engagement
agreements and other contracts as the committee deems necessary or advisable with
respect to the retention and compensation of such counsel, consultants, advisors,
agents, and accountants; that the Association is authorized to pay, and shall pay, all
reasonable fees, expenses, and disbursements of such counsel, consultants, advisors,
agents, and accountants; that any such engagement agreement or other contract is
approved, ratified and adopted by the Board of Directors; and that the officers ofthe
Association are hereby authorized and directed to execute and deliver, in the name
and on behalf of the Association, any such engagement agreement or other contract.
In so doing, the Special Litigation Committee shall act at all times in a fiscally
responsible manner.

7. The Board hereby authorizes and directs the directors, officers, employees,
accountants, and advisors of the Association to assist the Special Litigation
Committee and provide to the committee, each member thereof, and any such
counsel, consultant, advisor, agent, or accountant, and their designees, such
information and material to the extent requested by the Special Litigation Committee.

8. The Board hereby authorizes the officers of the Association to take all such actions
and to perform any and all acts (including execution, filing, and delivery of any and
all instruments and documents) that they deem necessary or appropriate to effectuate
the purpose and intent of this resolution.
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RESOLUTION ACTION SHEET

Administrative Resolution No.: 2012-02

President Bryan Sells

Vice President Elizabeth Greenwell

Secretary Lucia Hadley

Director Dennis Howland

Director Dr. F.J. Pepper

Director Lindsay Wilson

Director Alex Zoghaib

Adopted by the Board of directors on this -,L) day of TS 2012

Attest: Date:
Secretary

YES NO ABSTAIN

NIIMINVON.

..agy.yery...emema
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FIRST OWNERS' ASSOCIATION OF FORTY SIX HUNDRED CONDOMINIUM, INC

ADMINISTRATIVE RESOLUTION 2012-06

REPLACES ADMINISTRATIVE RESOLUTION 2012-05

October 3, 2012

APPOINTING SPECIAL LITIGATION COMMITTEE

WHEREAS:

A. The First Owners' Association, Inc. ("FOA" or the "Association") is engaged in
pending litigation and arbitration with Gordon Properties LLC ("Gordon Properties")
and Gordon Residential Holdings LLC ("Gordon Residential"), each of which is a
member of the Association, and with Condominium Services, Inc. ("CSI"), a former
managing agent of the Association.

B. The United States Bankruptcy Court for the Eastern District of Virginia has found
that the Association, acting through its former Board of Directors, willfully violated
the United States Bankruptcy Code by denying Gordon Properties its right to vote at
FDA's 2010 annual meeting. See Gordon Properties, LLC v. First Owners'
Association of Forty Six Hundred Condominium., Inc. (In re Gordon Properties, LLC)
460 B.R. 681 (Bankr. E.D. Va. 2011).

C. The individual members of FOA's former Board of Directors are the defendants in a
pending lawsuit brought against them by Gordon Properties.

D. One or more members o f FOA's current Board of Directors are among those
individual members of FOA's former Board of Directors who have been sued by
Gordon Properties and whose conduct, together with other members of FOA's former
Board of Directors, was found to be a willful violation of law.

E. One or more members of FOA's current board of directors are affiliated with Gordon
Properties, Gordon Residential, and CSI.

F. Under Article V, Section 3 of the Association's Bylaws, the Board of Directors has
all the powers and duties necessary for the administration of the affairs of the
Association and the condominium project and may do all such acts and things as are
not reserved to the members.
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G. Under Article VI, Section 4 of the Association's Bylaws, the President has the power
to appoint committees from among the membership from time to time as he may, in
his discretion, is appropriate to assist in the conduct of the affairs of the Association.

H. The Board of Directors has determined that it would be desirable and in the best
interests of the Association and its members to create a committee (the "Special
Litigation Committee") of disinterested persons to direct and manage all pending
litigation, arbitration, and bankruptcy proceedings involving FOA, its current and
former Board members, Gordon Properties, Gordon Residential, and CS1
(collectively, the "Litigation").

NOW, THEREFORE, BE IT RESOLVED THAT:

1. The Board hereby repeals and rescinds any and all prior resolutions creating a Special
Litigation Committee,

2. The Board of Directors hereby creates the Special Litigation Committee.

3. The Board appoints Jane Brungart, Martina Hernandez, and William Reichenbach to
serve as members of the Special Litigation Committee, The Board finds that each
member of the committee is a disinterested person with respect to the Litigation. In
the event of any vacancy on the Special Litigation Committee, the President is
authorized to appoint a replacement who is a disinterested person with respect to the
Lit igat ion.

4. The Board of Directors delegates to the Special Litigation Committee all of the
Board's power and authority to direct and manage and determine the Association's
position with respect to the Litigation, including, but not limited to, the power to
direct FOA's counsel, and to settle the Litigation on terms deemed reasonable and in
the best interest of the Association. In so doing, the Special Litigation Committee
shall act in the best interests of the Association as a whole and not in the interest of
any individual member or group of members.

5. The Board authorizes the Special Litigation Committee to select and engage one or
more counsel to represent the Association in the Litigation and to represent and
otherwise assist the Special Litigation Committee in carrying out its responsibilities
under this resolution; provided, however, that any counsel so engaged may not have
represented any party to the Litigation between July 1, 2006, and June 15, 2012.
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6. The Board authorizes the Special Litigation Committee to select and engage such
other consultants, advisors, and agents as the Special Litigation Committee deems
necessary or advisable in connection with fulfilling its responsibilities under this
resolution.

7. The Board authorizes the Special Litigation Committee to execute and enter into such
engagement agreements and other contracts on behalf of the Association or on their
own behalf as the Special Litigation Committee deems necessary or advisable with
respect to the retention and compensation of such counsel, consultants, advisors,
agents, and accountants; that the Association is authorized to pay, and shall pay, all
reasonable fees, expenses, and disbursements of such counsel, consultants, advisors,
agents, and accountants; that any such engagement agreement or other contract is
approved, ratified and adopted by the Board of Directors; and that the officers of the
Association are hereby authorized and directed to execute and deliver, in the name
and on behalf of the Association, any such engagement agreement or other contract.
In so doing, the Special Litigation Committee shall act at all times in a fiscally
responsible manner.

8. The Board hereby authorizes and directs the directors, officers, employees,
accountants, and advisors of the Association to assist the Special Litigation
Committee and provide to the Special Litigation Committee, each member thereof,
and any such counsel, consultant, advisor, agent, or accountant, and their designees,
such information and material to the extent requested by the Special Litigation
Committee.

9. The Board hereby authorizes the officers of the Association to take all such actions
and to perform any and all acts (including execution, filing, and delivery of any and
all instruments and documents) that they deem necessary or appropriate to effectuate
the purpose and intent of this resolution.
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RESOLUTION ACTION SHEET

ADMINISTRATIVE RESOLUTION NO 2012.06

REPLACES ADMINISTRATIVE RESOLUTION 2012-05

OCTOBER 3, 2012

APPOINTING SPECIAL LITIGATION COMMITTEE

NAME

PRESIDENT BRYAN SELLS

VICE PRESIDENT ELIZABETH GREENWELL

SECRETARY/TREASURER LINDSAY WILSON

DIRECTOR LUCIA HADLEY

DIRECTOR JONATHAN HALLS

DIRECTOR MARTINA HERNANDEZ

DIRECTOR BILL REICHENBACH

ATTEST;

YES NO ABSTAIN ABSENT

SECRETARY DATE
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA

)
FIRST OWNERS' ASSOCIATION OF )
FORTY SIX HUNDRED CONDOMINIUM, INC., )

v.

)
Plaintiff, )

)
)
)

GORDON RESIDENTIAL HOLDINGS, LLC, )
Serve: William T. Freyvogel, Registered Agent )

8200 Greensboro Drive )
Suite 325 )
McLean, Virginia 22102 )

)
Defendant. )

)

Civil Casg No.

COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff, First Owners' Association of Forty Six Hundred Condominium, Inc. ("FOA"),

by counsel, pursuant to Virginia Code § 8.01-184, et seq., seeks declaratory judgment against

Defendant, Gordon Residential Holdings, LLC ("Gordon Residential"), and in support thereof

states as follows:

1. Forty Six Hundred Condominium is a mixed-use condominium located at 4600

Duke Street in Alexandria, Virginia that is comprised of over 400 units and that was created in

1975 pursuant to the Declaration attached as Exhibit 1 to this Complaint (the "Condominium").

2. FOA is a Virginia non-stock corporation formed pursuant to the requirements of

the condominium instruments and § 55-79.73A of the Virginia Condominium Act to oversee the

management of the Condominium as its unit owners' association.
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3. Gordon Residential is a Virginia limited liability company that owns one unit in

the Condominium known as unit 1518 which it acquired from Gordon Properties, LLC on

August 7, 2008.

4. Gordon Properties, LLC is a Virginia limited liability company that owns

approximately 38 units in the Condominium.

5. Bryan Sells is the managing member of both Gordon Properties, LLC and Gordon

Residential.

6. At least some of the members of Gordon Residential are also members of Gordon

Properties, LLC.

7. Pursuant to Article IV, Section 2 of FOA's Bylaws, attached as Exhibit 2, FOA

holds its annual meeting on the first Wednesday of each October. One of the purposes of the

annual meeting, assuming the required quorum is attained, is the election of members of FOA to

serve on FOA's Board of Directors.

8. FOA has scheduled its 2011 annual meeting for October 5, 2011 at which, if a

quorum is attained, the Board of Directors will be elected. Gordon Residential has identified

five candidates to run for election to FDA's Board of Directors. The five candidates are Deneta

Sells, Moneta Howard, Eliza Langdon, Brandy Greenwell and Nick Greenwell. Gordon

Residential maintains that they are all officers of Gordon Residential.

9. Deneta Sells is the wife of Bryan Sells.

10. Brandy Greenwell is the sister of Bryan Sells and is a member of Gordon

Properties, LLC.

-2-
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11. On March 26, 2009, FOA's Board of Directors adopted Policy Resolution No.

2009-03, attached as Exhibit 3, to bring together and to clarify the requirements for service on

the Board of Directors already contained in the Condominium Act and the condominium

instruments. The resolution states, in part, that a member of FOA, either a natural or non-natural

person, may have only one position or one representative on FOA's Board of Directors at any

given time. Therefore, for example, a non-natural entity such as Gordon Residential is entitled to

one representative on the Board of Directors, assuming that person is elected pursuant to the

Bylaws of FOA.

12. The portion of Policy Resolution No. 2009-03 providing that a member may only

have one position on FOA's Board of Directors is simply a restatement of the requirements of

provisions of the Virginia Condominium Act and FOA's Bylaws defining a member and unit

owner.

13. Article III, "Membership," Section 1 of FOA's Bylaws, "Members" states:

"Every person, group of persons, corporation, trust or other legal entity, or any combination

thereof, which owns a condominium unit within the condominium project shall be a memberof

the owners association . ." This provision makes clear that a non-natural person (such as a

limited liability company) or group of persons is deemed a single unit owner or member.

14. Article V "Directors," Section 1 of FOA's Bylaws, "Numbers and Qualification"

states: "The affairs of the Owners' Association shall be governed by the Board of Directors

(hereinafter sometimes referred to as "Board of Directors") composed of at least seven (7)

natural persons who shall (after the first annual meeting of members) be members of the

Owners' Association. At least one of the Directors, but not more than two, shall be owners of

Commercial Condominium Units . . ."

- 3 -
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15. Section 55-79.78B of the Virginia Condominium Act states: "If the condominium

instruments provide that any officer or officers must be unit owners, then notwithstanding the

provisions of subsection (a) of Section 55-79.50, the term "unit owner" in such context shall,

unless the condominium instruments otherwise provide, be deemed to include, without

limitation, any director, officer, partner and/or trustee of any person which is, either alone or in

conjunction with another person or persons, a unit owner." In short, this provision provides,

consistent with the provisions of FOA's Bylaws, that a non-natural person or a group of persons

who own a unit are deemed a single unit owner.

16. Gordon Residential is running five of its officers and/or members who are

intended to serve simultaneously on the Board of Directors, assuming they obtain the requisite

votes at the upcoming annual meeting. In other words, upon information and belief, it is Gordon

Residential's position that although it owns a single residential unit, because it is a non-natural

person, it is entitled to seek five seats on FOA's Board of Directors.

17. It is FOA's position that the Declaration and Bylaws of FOA, as well as the

Condominium Act, as set forth in Policy Resolution No. 2009-03, limit Gordon Residential to

one representative on the Board of Directors at any given time. It is FOA's position that a

"member" of FOA, whether a natural or non-natural person, is entitled to only one seat on FOA's

Board of Directors at any given time.

18. Members of FOA have asked FOA's Elections Committee and individual Board

members whether Gordon Residential is entitled to have five people hold positions on FOA' s

Board of Directors.

19. There is a justiciable controversy between FOA and Gordon Residential regarding

the issue of whether Gordon Residential is entitled to have five representatives sit on FOA's

-4-
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Board of Directors and whether a single member can have multiple representatives on FOA's

Board of Directors. Resolution of this issue is critical to the upcoming 2011 annual meeting

because more than a dozen candidates are running for election to the Board of Directors and

whether Gordon Residential is entitled to five seats on the Board of Directors will directly

impact those candidates and may affect the results of the election of FOA' s Board of Directors.

20. Policy Resolution No. 2009-03 further states that entities who are "affiliated" as

defined in the Policy Resolution may only collectively have one representative on FDA's Board

of Directors at any given time. The purpose of this portion of Policy Resolution No. 2009-03 is

to prevent any member owning more than one unit from doing indirectly what it could not do

directly, effectively making an "end run" around the requirements of FOA's condominium

instruments, and the Virginia Condominium Act, that limit a member of FOA to one seat on the

Board of Directors at any given time.

21. The FOA Board of Directors has authority pursuant to Article V, Section 3 of

FOA's Bylaws to promulgate resolutions necessary for the administration of FOA'saffairs.

Article V, Section 3 of FOA' s Bylaws states: "The Board of Directors shall have all the powers

and duties necessary for the administration of the affairs of the owners' association and the

condominium project and may do all acts and things as are not by law or by these Bylaws

directed to be exercised and done by the members."

22. The portion of Policy Resolution 2009-03 limiting "affiliates" to one seat on

FOA's Board of Directors at any given time was implemented by FOA's Board of Directors to

ensure that no single entity or group of related entities could dominate the Board of Directors and

prevent representation of a wide range of interests of the over 400 unit owners. Otherwise, a

member owning more than one unit could circumvent this limitation by conveying units to

-5 -
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related entities. Such a subterfuge would defeat these limitations and is properly prohibited by

Policy Resolution No. 2009-03.

23. Gordon Properties, LLC has owned in excess of 40 units at the Condominium and

currently owns approximately 38 units. On November 6, 2009 Gordon Properties, LLC

conveyed one of its units at the Condominium to its managing member, Bryan Sells. On August

7, 2008 Gordon Properties, LLC conveyed one of its residential units to Gordon Residential.

24. The conveyance by Gordon Properties, LLC of units to Bryan Sells individually

and to Gordon Residential was a subterfuge to evade the limitation set forth in FOA's

condominium instruments, and the Virginia Condominium Act, limiting a member to one seat on

FOA's Board of Directors at any given time. There was no commercial or business reason for

these conveyances; they were simply undertaken to evade the limitation of one member/one

representative on FOA's Board of Directors.

25. Gordon Properties, LLC is running a candidate for FDA's Board of Directors,

Lindsay Wilson. Bryan Sells is running as an individual for election to FOA's Board of

Directors. Gordon Residential has nominated five individuals to run for positions on FOA's

Board of Directors. Thus, these affiliated persons are seeking every seat on FOA's seven-

member Board of Directors.

26. Upon information and belief, Gordon Residential has taken the position that

Policy Resolution No. 2009-03 is invalid and unenforceable, including the provisions limiting

affiliates to one seat on FOA's Board of Directors at any given time.

27. It is FOA's position that Policy Resolution No. 2009-03 is valid in its entirety,

including the provisions limiting affiliates to one seat on RDA's Board of Directors at any given

time.

-6 -
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28. There is a justiciable controversy between FOA and Gordon Residential regarding

the validity of Policy Resolution No. 2009-03, including the provisions limiting affiliates to one

seat on FOA's Board of Directors at any given time. It is critical to resolve this controversy

prior to the 2011 annual meeting because the resolution of this issue will impact which

candidates may be elected to and may serve on FOA's Board of Directors. If this issue is not

resolved and multiple directors are elected by one member or affiliated group, it could call into

question the validity of the Board of Directors and any actions taken by that Board.

WHEREFORE, Plaintiff, First Owners' Association of Forty Six Hundred Condominium,

Inc. respectfully requests that this Court enter declaratory judgment in its favor and against

Gordon Residential Holdings, LLC declaring the following:

A. The condominium instruments establishing the Condominium, and the Virginia

Condominium Act, limit a member of FOA to one seat on FOA's Board of Directors at any

given time and, therefore, Gordon Residential may have only one representative serve on FOA's

Board of Directors at any given time;

B. Policy Resolution No. 2009-03 was validly enacted by FOA and is enforceable

and binding in its entirety;

C. Gordon Residential may not have a representative serve on FOA's Board of

Directors if Bryan Sells, individually, or a representative of Gordon Properties, LLC, is elected

to serve on FDA's Board of Directors; and

D. That the Court make such further and additional declarations, and provide such

additional remedies, as are just and necessary.

-7-
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FIRST OWNERS' ASSOCIATION OF FORTY
SIX HUNDRED CONDOMINIUM, INC.
By Counsel

REED MITH LLP

-401:61/21.4--
chael S. Dingman (VSB # 3003

obert M. Diamond (VSB # 16036)
Helenanne Connolly (VSB # 70911)
3110 Fairview Park Drive
Suite 1400
Falls Church, Virginia 22042
Telephone: 703-6414200
Facsimile: 703-641-4340
Email: mdingman@reedsmith.com

US_ACTIVE-107275242.2
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